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BEPS Action Plan
In 2013 the G20 meeting in St. Petersburg 1 endorsed the Base Erosion and Profit Shifting (BEPS) Action Plan. In its Action Plan, the OECD calls for 'fundamental changes to the current mechanisms and the adoption of new consensus-based approaches, including antiabuse provisions, designed to prevent and counter base erosion and profit shifting'. According to the OECD, aggressive tax planning 'undermines the fairness and integrity of tax systems because businesses that operate across borders can use BEPS to gain a competitive advantage over enterprises that operate at a domestic level. Moreover, when taxpayers see multinational corporations legally avoiding income tax, it undermines voluntary compliance by all taxpayers.' 2 Aggressive tax planning has 'led to a tense situation in which citizens have become more sensitive to tax fairness issues'. 3 The OECD does not provide for a definition of aggressive tax planning, but it does provide a definition of Base Erosion Profit Shifting: 'Base erosion and profit shifting (BEPS) refers to tax planning strategies that exploit gaps in the architecture of the international tax system to artificially shift profits to places where there is little or no economic activity or taxation.' This definition is more or less similar to what European Commission perceives as aggressive tax planning. According to the European Commission, aggressive tax planning 'exploits the differences in tax systems by taking advantage of the technicalities of a tax system or of mismatches between two or more tax systems for the purpose of reducing tax liability'. 4 Therefore, presumably the OECD refers to the type of tax planning that results in BEPS.
The OECD stated that all parties, governments and individual taxpayers are harmed including also business since 'fair competition is harmed by the distortions induced by BEPS'. 5 Therefore, the OECD developed fifteen Actions including among others, actions dealing with hybrid mismatches, limitation of interest deductions, actions recommending the introduction of CFC rules, rules to prevent the artificial avoidance of PE status, eliminating harmful tax regimes, dealing with tax treaty abuse and with transfer pricing, the disclosure of aggressive tax planning arrangements, and improvement
Low Income Countries Report Part 1 and 2
In its 2014 Report to G20 Development Working Group on the impact of BEPS in Low Income Countries ('2014 Report') Part 1 and Part 2, 9 the OECD identified the following differences on the basis of a questionnaire sent to developing countries, direct consultations with developing countries and the experiences of four international organisations (IOs): a. The nature of cross-border tax planning may differ between developing and developed countries; b. Developing countries may lack the necessary legislative measures needed to address BEPS; c. Accessing relevant information is often difficult; d. Building and maintaining capacity to implement highly complex international rules leave room for discretion in their application; e. Need for political impetus and support for effective measures to counter BEPS highlighted in regional consultations; f. The acute pressures on developing countries to attract investment can trigger a competitive 'race to the bottom'.
OECD has also mapped the following Actions that developing countries consider as the most important for developing countries: 10 -Action 4 -Limit base erosion via interest deductions and other financial payments; -Action 6 -Prevent treaty abuse; -Action 7 -Prevent the artificial avoidance of PE status; -Action 10 -Assure that transfer pricing outcomes are in line with value creation -other high-risk transactions;
9.
In the first part of the Report, the OECD evaluates the impact of the Action Plan in Low Income Countries and it adds other issues that should be considered for these countries that are not included in such action plan (e.g. use of tax incentives by developing countries). In the second part of the Report, the OECD presents the potential actions to assist developing countries to meet the challenges of the most relevant actions of BEPS. OECD, Part 1 of a Report to G20 Development Working Group on the Impact of BEPS in Low Income Countries (2014); see <https:// www. oecd. org/ g20/ topics/ taxation/ part -1 -of -report -to -g20 -dwg -on -the -impact -of -beps -in -low -income -countries. Countries (2014) ; see <https:// www. oecd. org/ g20/ topics/ taxation/ part -2 -of -report -to -g20 -dwg -on -the -impact -of -beps -in -low -income -countries. pdf> (last visited 22 March 2017). 10. According to the reporters of medium importance are:
pdf> (last visited 22 March 2017). OECD, Part 2 of a Report to G20 Development Working Group on the Impact of BEPS in Low Income
-Action 1 -Address the tax challenges of the digital economy; -Action 5 -Counter harmful tax practices more effectively; -Action 8 -Assure that transfer pricing outcomes are in line with value creation -intangibles; -Action 9 -Assure that transfer pricing outcomes are in line with value creation -risks and capital; -Action 12 -require taxpayers to disclose their aggressive tax planning arrangements; -Action 14 -Make dispute resolution mechanisms more effective;
and of low importance for developing countries are: -Action 2 -Neutralise the effects of hybrid mismatch arrangements; -Action 3 -Strengthen controlled foreign company rules; -Action 15 -Develop a multilateral instrument.
-Action 11 -Establish methodologies to collect and analyse data on BEPS and the actions to address it; -Action 13 -Re-examine transfer pricing documentation.
The OECD recognises in this Report that developing countries have other needs than developed countries in respect of both tax design and tax administration, and that the BEPS issues may manifest differently for developing countries given the specialties of their legal and administrative governing framework. The OECD furthermore states that a further issue for 'developing countries, which was raised during the regional consultations, is the balance between source and residence taxation embodied in bilateral tax treaties modelled on the OECD and UN Model Tax Conventions. This is an issue of allocating taxing rights between two treaty partners. It is not a tax planning/avoidance issue and does not give rise to BEPS.' 11 Despite being outside the scope of BEPS, the OECD stated in the 2014 Report that 'this is an issue of significance for many developing countries, and that the OECD/G20 BEPS Project provides an opportunity to lay the ground for this legitimate debate'. 12 To the authors' knowledge, no further reference has been made to the fairness of the present allocation of taxing rights between treaty partners' allocation of taxing rights in the BEPS Actions nor in the discussion draft of the BEPS Multilateral Instrument. 13
Multilateral Instrument
In October 2015, the OECD presented to the G20 Meeting of Finance Ministers in Lima (Peru), the final package of the fifteen Actions for a comprehensive, coherent and co-ordinated reform of the international tax rules. Among these Actions, Action 15 provides for a Multilateral Instrument. In the discussion of this Multilateral Instrument not only countries of the BEPS 44 group are participating but developing countries are also participating. Developing countries have been invited to participate what the OECD refers to as 'on equal footing' in this discussion. The participation on equal footing by developing countries was introduced by the OECD to address the concerns of legitimacy and participation of developing countries that did not belong to the BEPS 44 group. For this purpose, the OECD set up an Ad Hoc Group to develop the BEPS Multilateral Instrument and to 11. OECD (2014), above n. 9, at 9; see <https:// www. oecd. org/ g20/ topics/ taxation/ part -1 -of -report -to -g20 -dwg -on -the -impact -of -beps -in -low -income -countries. pdf> (last visited 22 March 2017 23 It is not clear why these developing countries are participating in BEPS. To the authors' best knowledge, no research is available on this issue. Some indication of the reason that these countries are participating in BEPS could be found in their need to receive technical assistance and to gain more specialised knowledge on transfer pricing. 24 These have been some of the concerns addressed by developing countries in the questionnaire on BEPS issues developed by the UN Subcommittee on BEPS for developing countries. The response to this questionnaire was limited since only four developing countries replied (Tonga, Lesotho, Ghana and Zambia). 25 Surprisingly enough, these four countries are not participating in the inclusive framework for reasons that have not yet been investigated. Research on the reasons why countries have adopted BEPS is outside the scope of this article; this article focuses on the different perspective of fairness between developing and developed countries. Further research is recommended on the motivation of developing countries to participate in BEPS and the specific problems in the implementation of BEPS in developing countries. . 25. The UN has addressed the BEPS issues from the perspective of developing countries. For this purpose, a questionnaire on BEPS issues was made available also including background papers drafted by legal scholars regarding specific topics. The responses to the questionnaire by developing countries were limited since only Lesotho, Ghana, Tonga and Zambia provided short answers to the questionnaire. Two of the main issues that these countries addressed were the implementation of domestic rules and the administrative capacity. In respect of implementation of domestic rules the countries mentioned the introduction of guidelines to apply the arm's length principle in transfer pricing (Tonga); implementation of tax avoidance rules (Zambia); lack of database to conduct the comparability analysis in respect of transfer pricing (Ghana); to prevent the tailoring of activities by multinationals so that such activities will not be deemed to constitute a permanent establishment in the developing country (Zambia). In respect of administrative capacity, Lesotho made reference to the limited skills to audit some of the highly specialised sectors. See Valderrama (2015), above n. 7, 615, at 619.
Concerns of Developing Countries on Lack of Technical Resources
As mentioned in the OECD's Low Income Report, the lack of technical resources, personnel capacity, technical knowledge and economic means of developing countries constitutes a challenge for these countries to implement measures concerning international assistance. This most likely is also the case for the BEPS Multilateral Instrument and the BEPS four minimum standards and to achieve outcomes favourable to them. In September 2016, in a regional meeting of the inclusive framework of BEPS for non-OECD countries in Latin America and the Caribbean, some participant countries expressed their 'concerns on the consequences derived from not being able to partially or fully implement the BEPS measures contemplated in the inclusive framework, considering their own priorities and specific countries' features'. 26 In addition, in November 2016, in a regional meeting of the inclusive framework of BEPS in African French speaking (non-OECD) countries, the participating countries expressed their need for capacity building and training. 27 These countries also highlighted the importance of finding out the costs and benefits that the implementation of BEPS Actions will cause in their domestic revenue and the need of these countries to maintain some of their preferential tax regimes in order to attract investment. 28 Furthermore, these countries asked for more flexibility in the time schedule and on the methodology to be used to implement the BEPS minimum standards. 29 If the BEPS Inclusive Framework does not take into account these shortcomings, the consequences will be a partial implementation of BEPS or an implementation of BEPS in theory but in practice a lack of commitment to the BEPS.
Different Perspectives on Fairness
Different perspectives on fairness between developed and developing countries will influence the implementation of the BEPS Actions including the BEPS Multilateral instrument. In light of the BEPS Project as well as the need of developing countries to raise revenue to ach- 31 The focus of this article is on the approach to fairness from an international perspective, i.e. fairness between the states. Whether and how the BEPS Project and Action Plan will contribute to fairness from the perspective of justice in the BEPS 44 group and in developing countries that are participating as BEPS Associates in the BEPS Inclusive Framework is not clear. To our best knowledge, no research report on this issue is available.
Structure and Limitations
We first address the shortcomings of the BEPS project in respect of developing countries addressed by tax scholars and by international organisations (Section 2). Thereafter, we offer some arguments on why developing countries might perceive fairness in relation to corporate income taxes differently from developed countries (Section 3). Subsequently, we provide some examples of policy issues where the issue of fairness should be addressed more profoundly and in a broader context on the international BEPS-agenda than thus far, where the OECD's and EU's focus was on achieving a level playing field and voluntary compliance (Section 4). 32 The latter has been the case in Australia and the United Kingdom, two countries that have decided to introduce their own (domestic) rules to deal with shifting of profits by multinationals (i.e. diverted profit tax). The introduction of these unilateral measures shows the lack of commitment to the consensual approach of BEPS. Australia's and the United Kingdom's unilateral initiatives have received criticism from the Director of the OECD's Centre for Tax Policy, stating that 'what is clear is that without coherent, global approaches, problems like those that gave rise to BEPS are likely to arise again -it is the mismatches and gaps between national tax systems, along with the international rules, that have facilitated these types of tax planning arrangements and allow the location of taxation to be separated from the underlying economic activity. To effectively maintain their tax sovereignty in a globalised world, governments can no longer just consider their domestic system if they want their tax policies to be effective.' 33 To the authors' knowledge, no other country has introduced similar taxes. 34 In this context, the question that should be asked is if these developed countries (members of the OECD and of the G20) have concerns on the likeliness that the BEPS proposals will be accepted and/or whether these proposals will be effective. As rightly stated by Ostwald, the question is 'who will adopt the BEPS after all?' 35 In respect of developing countries that were outside the BEPS 44 Group and therefore did not participate in the decision-making process of the BEPS Action, this question is even more valid. Will developing countries adopt BEPS? And if so, how will the shortcomings of BEPS agenda and Actions in respect of developing countries be solved? The development of a multilateral instrument and the introduction of an inclusive framework for the implementation of BEPS calls for the OECD and G20 to address the shortcomings of BEPS in respect of developing countries. These shortcomings are addressed in the following paragraphs. In Section 4 we provide some thoughts for further research on the fairness of BEPS vis-à-vis developing countries.
In their Global
Different Needs Identified by the Four IOs and Scholars
Different Needs of Developing Countries Identified by the Four IOs
As has been mentioned, the OECD recognises in its Report to G20 Developing Working Group on the Impact of BEPS in Low Income Countries that developing countries have other needs than developed countries in respect of both tax design and tax administration, and that the BEPS issues may manifest differently for developing countries given the specialties of their legal and administrative governing framework. Specific concerns that have been identified in the OECD's questionnaire and consultations and the IOs' experiences are: Tax loss on indirect transfer of assets; Lack of data for transfer pricing comparability analyses; Wasteful tax incentives that erode the tax base; and capacity development issues involving international assistance providers. Amongst others, IMF, UN and World Bank addressed these issues. 36 In 2014, the IMF published a Policy Paper on the Spillovers in International Corporate Taxation. 37 In that paper, the IMF addressed the issue of tax incentives as one of the reasons for corporate tax spillover being the impact that one country's international tax practice has on other countries. The IMF stated that for developing countries, the key issues are preventing tax treaty shopping, indirect transfer of interest in assets, interest deductibility and the introduction of clear and simplified transfer pricing rules. 38 In July 2015, following the invitation of the G20's Development Working Group the IMF, the OECD, the UN and the WB published a report with options for low-income countries' effective and efficient use of tax incentives for investment. 39 This report provided recommendation on how support for developing tax capacity in developing countries can be improved. This report also identified other problems of developing countries, which include non-BEPS issues, that may result in tax base erosion or may reduce compliance. These problems are besides the use of tax incentives, the lack of technical and administrative capacity, and corruption. Some problems can be solved by means of technical assistance but others will need the political will for instance to tackle corruption, and to reduce or control the excessive use or length of tax incentives by developing countries. This shows that international organisations are aware of the fact that the needs of developing countries are to some extent different from those of developing countries, as reflected in the OECD's Addressing the impact of BEPS in Low Income Countries Report (2014) and also argued by IMF (2014) and the July 2015 Report. Developing countries feel the scope of the BEPS discussion should be broadened to the use of tax incentives, the allocation of tax treaty rights in accordance with residence and source, the tax treaty costs/benefits analysis to be made for the negotiation of tax treaties, the finding of comparables for the application of transfer pricing rules and the limited administrative capacity of tax administration.
Needs of Developing Countries Identified by
Scholars Scholars also pointed out the differences in needs between developed and developing countries. Wagenaar has rightly argued that some of the BEPS problems may not be relevant for developing countries and that, therefore, 'the proposed solutions could also have unexpected results in tax systems'. 40 Wagenaar referred to specific issues in developing countries such as tax holidays, tax exemptions, reliance on sourcebased taxation, use of deemed profit regimes and the legal restrictions on activities by foreign investors that may restrict 'foreign companies to operate and structure transactions in certain ways'. 41 This concern has also been shared by Oguttu in a twopart article regarding the analysis of BEPS Actions from requires business licences that restrictively list the activities that can be performed by the foreign investor. In addition, there may be obligations to register or get approval for any cross-border contracts that have been entered into by local subsidiaries. Extracting cash from operation companies may require special approvals under foreign exchange control or more general rules controlling foreign investment'. Ibid., at 87.
an African perspective. 42 For Oguttu, 'protecting the tax base of African countries involves adopting relevant provisions in their domestic laws and in the tax treaties that they conclude and, at the same time, being aware of the special needs and perspectives of the country in question, such as the state of development of the tax system and its administrative capacity'. 43 According to Oguttu, the Actions that are important for African countries are -in line with the OECD's findings for its Low Income Report -Action 4, 6, 7, 10 and 13, and, remarkably different from the OECD's findings, not 11 but 12. 44 In another article Oguttu addressed the problems in the implementation of the mutual agreement procedure, MAP (Action 14) and the role of the competent authorities (CA) in African countries. Oguttu argued that the OECD 'has issued a number of documents providing guidance regarding the effectiveness of MAPs'. However, the OECD's recommendations often favour the OECD member countries, which may not take into account the interests and administrative constraints of developing countries'. Therefore, Oguttu recommends that in line with international guidance on effective MAPs that has been provided by the minimum standards set out in the Final Report on Action 14 and the UN Guide on MAPs for developing countries, African countries should publish clear guidelines and procedures to access MAPs that clearly specify the circumstances in which MAPs will be applied, the time limits in which taxpayers can approach the CAs, who is the CA, what documentation is required to be submitted with the application for a MAP, the interaction of MAPs with domestic legislation and estimated timelines. 45 Lennard 46 refers to the tension between source-and residence-based taxation on one hand, and the importance of withholding taxes to many countries on the other, but also the issues it raises for taxpayers. As to Mosquera for developing countries, issues that should be addressed, which are not BEPS-related issues, are 'the transparency in respect of the extractive industry, the consequences of the repeal of tax incentives in respect of the bilateral investment treaties, the training required for tax treaty negotiations, and the usefulness (or not) of a multilateral instrument to modify tax treaties for countries that are at the early stages of concluding tax treaties'. 47 Burgers et al. discussed the fact that BEPS issues may not be similar in developing countries as in developed countries and recommends developing countries to take notice of the way tax systems of developed countries have been exploited by taxpayers, among others, in structuring their finance, as well as of the anti-abuse measures that countries with more advanced tax systems have included in their tax systems; to identify to which extent their tax systems might be exploited in a similar way; and to decide on measures to counteract such abuse. 48 The following paragraphs will provide our view on the problems regarding the implementation of the BEPS Actions in developing countries.
BEPS Actions and Developing Countries
Introduction
The above overview shows that international organisations and tax scholars have concerns regarding whether all BEPS Actions are relevant for developing countries, and on the feasibility of implementing BEPS Actions in developing countries. In this section, we provide our view on the relevance of BEPS Actions for developing countries. 49 This description is by no means exhaustive. The focus is on the four BEPS Actions (5, 6, 13 and 14) regarded as minimum standards with some succinct reference to the other BEPS Actions. Further research is recommended on the feasibility of the implementation of the BEPS Actions considering the differences in tax systems and tax cultures of countries around the world and the different problems felt by developing and developed countries. 50
Implementation Problems
The lack of legitimacy in respect of the participation of developing countries in the agenda setting and the content of the BEPS Actions may also have an influence on the implementation of the BEPS Actions in developing countries. This has also been pointed out by Lennard 51 stating that 'even for countries that have not been directly involved in the BEPS process there are aspects of it which may have generally positive domestic and international impacts. However, direct developing country involvement in the decision making process by countries that are neither OECD Members nor G20 countries has been very limited, and there is suspicion among many countries that their engagement on implementation is more zealously sought than their participation in setting the rules, and that those rules may not sufficiently reflect developing countries realities and priorities.' 52 The BEPS Inclusive Framework has introduced four BEPS Actions as minimum standards that countries participating in this Framework will be required to implement. A peer review system has been introduced to review the legal and tax framework and the implementation of these minimum standards in these countries. 53 These minimum standards are Actions 5, 6, 13 and 14 dealing respectively with eliminating harmful tax regimes, tax treaty abuse, country-by-country reporting requirements, and improvement of the mutual agreement procedure. In our view, developing countries will benefit from all these four Standards. However, for these Actions to be effective, we suggest these Actions should be tailored to developing countries and the problems in the implementation of these standards will need to be further analysed. Below we provide for a short overview of some of these implementation problems.
50. The differences in tax systems and tax cultures have been addressed in the past by tax scholars considering that the legal transplant of concepts may result in different outcomes due to the differences in tax systems and tax cultures in countries around the world. 
Action 5: Preferential Regimes Needed to Attract Investment
Action 5 deals with preferential tax regimes that can be qualified as harmful. However, countries need to have preferential tax regimes to attract investment and the question is how these harmful tax regimes will be evaluated, and how this evaluation can be detrimental to developing countries' own tax and investment policy. This concern has been expressed by French African speaking countries addressed in the regional BEPS Inclusive Framework meeting of November 2016 (see Section 1).
Action 5 and 13 Exchange of Business Information: Technical Capacity Problems
Action 5 and Action 13 introduce exchange of business information, the technical capacity of developing countries and the protection of confidentiality will also need to be evaluated. Action 5 introduces compulsory spontaneous exchange on rulings related to preferential tax regime. Action 13 deals with transfer pricing documentation that provides for exchange of documentation such as master file, local file and country-by-country reports among countries. The question that arises is how the confidentiality of the business and taxpayer information exchange in these Actions will be protected in developing and developed countries. 54 Will developed countries introduce safeguards to limit the exchange with countries that do not have the same level of protection of taxpayer information as the developed country? The problems of automatic exchange of information should be addressed taking into account that due to the fast pace in which automatic exchange of information 'is going to take place, the result may be less control over the accuracy and use of the information by the receiving and supplying authorities'. 55
Action 6 Tax Treaty Abuse: Technical Capacity Problems
Another Action that may be difficult for developing countries to implement is Action 6, which deals with tax treaty abuse. The problems may arise due to the limited technical capacity of developing countries to implement the limitation on benefits rule and/or the principal purpose test. Uncertainty of how tax administrations will interpret the new rules is another issue that is probably more prominent in developing countries than in developed countries.
Action 14 Peer Review of Mutual Agreement: Lack of (Meaningful) MAP-Rules
The final minimum standard to be implemented is Action 14 dealing with mutual agreement procedure. mentation of MAP agreements. 56 The schedule of peer review has been already published and the peer review of the first batch of countries will start on December 2016. 57 Interesting in this schedule is that the peer review for most of the developing countries has been deferred until 2020. 58 The reason for this deferral is stated in the terms of reference: 'the MAP Forum should defer the review of any such member that is a developing country and is not an OECD or G20 country if that member has not yet encountered meaningful levels of MAP requests and there is no feedback from other members of the FTA MAP Forum indicating that the jurisdiction's MAP regime requires improvement'. 59 This statement acknowledges the lack of MAP rules in developing countries. Surprisingly enough, the terms of reference do not refer to the UN guidelines on mutual agreement procedure, which can be used by developing countries to introduce MAP rules. 60 The question is whether the terms of reference will take into account the technical and administrative constrains of developing countries to introduce MAP rules and to provide an effective solution to tax disputes by means of the MAP. This concern has been also highlighted by Oguttu when addressing the problems in the implementation of MAP rules in African countries (Section 2.2.2).
Other BEPS Actions
Other BEPS Actions, i.e. 1-4 and 7-12, are regarded as best practices and recommendations. Due to the space constraint in this article, below we only briefly address the implementation of these Actions in developing countries. In our view, Actions 7 (permanent establishment) and Actions 8-10 (transfer pricing) are more relevant for developing countries. Action 1 and 4 (respectively digital economy and limitation on interest deductions) can be dealt with in domestic law by levying a tax on digital services or by means of specific targeted anti-avoidance rule in combination with a general anti-avoidance rule. However, we feel, for level playing field reasons, it would be best if all countries introduce more or less similar rules. The different views on equality and certainty discussed in Section 3.2 56. Terms of reference available at the OECD website; see <www. oecd. org/ tax/ beps/ beps -action -14 -on -more -effective -dispute -resolution -peerreview -documents. pdf>. 57. These countries are Belgium, Canada, The Netherlands, Switzerland, the United Kingdom and the United States. 58. The countries for which peer review has been deferred until 2020 are Benin, Costa Rica, Egypt, Gabon, Georgia, Jamaica, Kenya, Pakistan, Paraguay, Senegal, Seychelles, Uruguay; see <https:// www. oecd. org/ tax/ beps/ beps -action -14 -peer -review -assessment -schedule. will also be relevant for the implementation of these Actions. 61 In respect of the implementation of Actions 2 and 3 (respectively hybrid mismatches and controlled foreign corporation rules) we feel the perception of developing countries expressed in the OECD's Low Income Countries Report Part 1 requires international governance actions in raising the awareness that the use of hybrid mismatches etc. is a global phenomenon. Action 11, Measuring and Monitoring, BEPS Report, shows that the quantitative analyses of BEPS are severely constrained by limitations of the currently available data. Even the tax data directly controlled by governments is often not made public in a form useful for analysis. Limited government capacity for analysing the data already collected by tax authorities was demonstrated by the fact that only eight out of thirty-seven OECD Member States surveyed by the OECD could report the total amount of tax revenue collected from MNEs in their jurisdictions. Capacity problems as mentioned above are a main concern for developing countries, the reason why it is safe to state that developing countries will perceive even more problems with measuring BEPS than developed countries. 62 countries did not have a decision-making role in the setting of the BEPS agenda nor in the content of the BEPS Actions. The decision-making process was at the hand of the BEPS 44 group, and of course developing countries did not participate, nor were represented, in setting the agenda and in the decision-making process of the BEPS Action Plan that resulted in the 5 October BEPS final package. 63 Following concerns of legitimacy, the OECD wanted to change this by introducing the participation on equal footing (thus also decision making) in the BEPS Multilateral Instrument (more than 100 countries including the BEPS 44 group) and in the BEPS Inclusive Framework (90 countries including the BEPS 44 group).
Inclusiveness and Multilateralism of BEPS
Is BEPS Really Inclusive Providing for
Although the OECD refers to the participation as being on 'equal footing', given developing countries are latecomers in the discussion, they have little capacity and probably also less knowledge on the topic than developed countries that this gives a too optimistic view of reality. Moreover, the participation in the discussion of the multilateral instrument and in the inclusive framework will not solve the problem of the lack of participation of developing countries in the setting of the agenda and the content of the BEPS Actions. The OECD's and other international organisations' acknowledgment of the different objectives demonstrates that even though the OECD and other international organizations are aware of the differences, these differences did not result in a tailor-made Action Plan for developing countries nor in specific caveats or options in the BEPS Actions to be applicable to developing countries. This is more important if we are to consider the BEPS multilateral instrument, which modifies bilateral tax treaties around the world. 64 Even though there is consensus for a multilateral agreement, as rightly stated by Eicke it is not clear whether the time will be right and 'how many compromises and mini package deals will be necessary to achieve an agreement that does not sacrifice the higher goals'. 65 The BEPS multilateral instrument adopted in November 2016 confirms this statement since it provides several options for countries to adopt for instance in respect of the method to prevent double taxation in hybrid mismatches and on the content of the 63. See Valderrama (2015), above n. 22, 371, at 377. 64. The explanatory statement explains the way that the bilateral and regional tax treaties will be modified with the BEPS Multilateral instrument stating that 'The Convention operates to modify tax treaties between two or more Parties to the Convention. It will not function in the same way as an amending protocol to a single existing treaty, which would directly amend the text of the Covered Tax Agreement; instead, it will be applied alongside existing tax treaties, modifying their application in order to implement the BEPS measures. provision dealing with treaty abuse. 66 Countries will be required to revisit their tax treaties to find out which country will introduce which option, and then to start making the changes accordingly. This requires tax technical knowledge and treaty negotiation skills since the implementation of the option will need to be discussed in the domestic ratification procedure as well as with the other treaty partner. 67
Should the UN Take Leadership?
The limited inclusiveness and participation of developing countries in the BEPS project have been argued by Reuven Avi-Yonah and Haiyan Xu referring to: (i) the OECD countries dominating the discussion and negotiations; (ii) (at the time) only 60 countries participating in the BEPS discussions in contrast to the UN representing 193 countries); (iii) there is no evidence that the proposals of developing countries that where consulted regarding the BEPS Action Plan were accepted; (iv) the limited influence of developing countries due to the limited experience and resources to enforce the BEPS Actions; and (v) the process of public debate and consulting being insufficient and without transparency since no publication has been made on the reasons for rejecting different proposals. Therefore, as to these authors the UN should take the leadership since the UN is 'more qualified, impartial, transparent, credible and influential than the OECD/G20 in rewriting and renovating the international tax rules including the BEPS counter-measures'. 68
See text of the Multilateral Instrument Arts. 3-7 (Hybrid mismatches)
and 7 (treaty abuse). The text of the BEPS Multilateral Instrument is available at the OECD Website; see <www. oecd. org/ tax/ treaties/ multilateral -convention -to -implement -tax -treaty -related -measures -toprevent -BEPS. pdf. 67. The Explanatory Statements states that para. 4 of Art. 29 Time Notifications 'provides that if notifications are not made at the time of signature, a provision al list of expected notifications shall be provided to the Depositary at that time. This provisional list is for transparency purposes only and is intended to give other Signatories a preliminary indication of the Signatory's intended position. This takes account of the nature of the Convention which will operate to modify existing bilateral or multilateral relationships and the options chosen by the other Contracting Jurisdictions will determine the way in which the existing bilateral or multilateral agreement is modified. Accordingly, provisional indications of intended positions are important to allow an understanding of the likely changes to an existing tax agreement and to facilitate domestic ratification procedures as well as to prepare for the implementation of the modifications made by the Convention. The provisional list of expected notifications under Art. 29(4) does not restrict the ability of that Signatory to submit a modified list of notifications upon deposit of the instrument of ratification, acceptance or approval', at 73; see <www. oecd. org/ tax/ treaties/ explanatory -statement -multilateralconvention -to -implement -tax -treaty -related -measures -to -prevent -BEPS. pdf>. 68. Avi-Yonah and Xu, above n. 61, at 27-28.
The Civil Society Forum 69 and the 134 members of the G77 group of developing countries 70 proposed to give to the UN Tax Committee the status of an intergovernmental body both at the July 2015 Addis Ababa Conference and the July 2016 Nairobi Conference. 71 The Civil Society Forum advocated for a forum where every country can participate, not just the richest. The Civil Society Forum stated in the declaration that 'a key reason why the global tax system has failed is that more than half of the world's countries are currently excluded from the decision-making process on global tax standards". Therefore, the Civil Society Forum stressed that 'we need to fundamentally change the tax rules, and not having every country represented in writing those rules to make sure they work for everyone is not only undemocratic but also unfair'. 72 The G77 developing countries called, as a precondition, for more cooperation in international tax matters 'a more inclusive mode of discussion and a seat at the table in the policy decision making on financing for development'. 73 Despite these arguments, the proposals were rejected. Developed countries decided not to give the upgrade to the UN Committee since in their opinion the OECD has a leading role in all tax issues. Therefore, it is submitted that the work of the UN Committee as a representative of developing countries will be limited due to the predominant role of the OECD. Another reason is also the UN Committee's lack of resources to engage permanent staff to carry out tax research and/or to advise developing countries. 74 Notwithstanding these problems, in our view the UN should have a more predominant role and international institutions and the OECD, IMF and World Bank should facilitate this role. The initiative of writing Joint Reports is a first step in this direction, that will not only give the UN a more prominent role, but will also contribute to mutual understanding. Our recommendation is provided in Section 4.
Tax Cooperation vs. Tax Competition
The reason why developing countries are participating in the BEPS project even though its content has been decided by the BEPS 44 group is not clear, but perhaps some indication could be found, for instance, in the need of countries to receive technical assistance and to gain more specialised knowledge on transfer pricing. The motivation for cooperation between states can also be found in the concept of global justice of Nagel, 75 where the transformed role of the state has been addressed. 76 Nagel discusses the problem of how global justice can be achieved. He argues that 'global justice requires global sovereignty' and that 'the most likely path toward some version of global justice is through the creation of potentially unjust and illegitimate global structures of power that are tolerable to the interests of the most powerful current nation-states'. These effective but illegitimate institutions, to which the standards of justice apply, will first increase injustice. For Dagan -referring to Nagel -the questions that should be asked in international tax and the achievement of global justice are: 'if states' coercive power is eroding due to competition and if they now find it difficult to treat their citizens justly, what, if anything, can be done to promote justice? Can we still expect states to uphold principles of justice even if they can no longer do so unilaterally? Can we expect them to cooperate in order to ensure justice? And if they have to rely on the cooperation of other states in order to sustain their sovereign power, does this give rise to a new level of justice duties, across state boundaries?' 77 In this context, Dagan addresses the shortcoming of the current BEPS Project in the promotion of global justice, which has 'not centered on considerations of justice but, rather, on ways to improve states' ability to collect taxes in light of increasing tax competition', reason why a new way to promote cooperation with justice for all states should be promoted. 78 For developing countries, the fundamental question is whether in order to raise revenue the solution is interna- 80 the discussion in this conference addressed philosophical (and political) questions concerning fair and effective taxation from an international perspective. The World Bank states that: 'the global tax agenda has mainly focused on these issues from the fiscal revenue generation perspective (tax base erosion and tax rate "race to the bottom") and efficiency viewpoint (uncertainty of tax regimes for foreign direct investment and long term profitability of firms). Less attention has been given to how these tax trends are affecting developing countries and who the winners/losers are at the global level.' 81 The topics discussed in this conference were, among others, tax competition, tax cooperation and transparency from the perspective of developing countries, also including questions such as (i) how tax competition affects particularly the ability of developing countries to enforce a legitimate contract between government and taxpayer; (ii) how global tax rules could be improved to keep pace with a rapidly changing global business environment; (iii) whether tax competition is needed; and (iv) whether tax cooperation including possible regional and global arrangements is necessary. The debate on these topics has been made available in the World Bank website and it is clear that the World Bank wants to take a leading role in the debate regarding developing countries. 82 However, it is not yet clear how the findings of this conference will result in concrete proposals for developing countries. How for instance should the new international regime for exchange of information be accommodated to the needs of developing countries? According to Urinov, a closer study of the global standard, its adoption process and the recent practice indicate that the initiative on automatic exchange of information are intended to establish a platform for regular flow of information mainly between tax havens and some developed countries. It, by and large, ignores the developing countries' participation in the new regime. Urinov warns that in fact, some strict requirements of the standard would prevent most developing countries from joining the regime anytime soon. 83
Intermediate Conclusion
In Section 2 we have addressed the shortcoming of BEPS in respect of developing countries. Scholars have addressed mainly the different problems of developing countries, which are not all BEPS-related problems (e.g. tax incentives), the lack of participation and representation of developing countries in the decision-making process of the BEPS Actions, and the limited participation of the UN in the BEPS discussions. International organisations such as the IMF, UN and WB have also addressed the importance to help developing countries to strengthen their tax systems and to achieve Sustainable Development Goals (SDGs), to tackle corruption and to give a voice to developing countries, including small countries, into the debate on international policy. Another problem that has been identified by scholars and international organisations is the allocation of taxing rights between developing and developed countries. The OECD has stated in the 2014 Report that the allocation of taxing rights between countries is outside the scope of BEPS. 84 However, in our view and as rightly argued in legal scholarship, 85 this issue should be also in the BEPS Agenda since only a comprehensive discussion will contribute to achieving fairness in the BEPS discussion in respect of developing countries. We submit that the implementation of BEPS will require more than the options provided in the Multilateral Instrument. Tailored solutions should be introduced for developing countries, taking into account the lack of technical resources (personnel capacity, technical knowledge and economic means) of developing countries. As rightly argued by Bird, the need for tailored solutions in tax policy also 'emphasizes the extent to which sustainable reforms must be developed "in house" by countries themselves'. 86 Thus, more resources, more time and more tailored solutions are needed for developing countries. 87 There is some evidence that developing countries perceive differently from developed countries the fairness in relation to corporate income taxes as well. In the following we give a few examples of likely differences in perception of fairness between developing and developed countries. These examples will be given in accord-87. Their main arguments were: -developing countries are less capable of using the tax system to redistribute income as income and wealth taxes play a relatively small role in the tax structure of developing countries and individual income taxes are merely a wage withholding tax; -care must be taken not to complicate individual income taxes; -it is likely that the consequences of using individual income taxes for influencing economic behaviour are different in developing countries than in developed countries (work vs. leisure, formal vs. grey/ black economy, saving at home vs. portfolio investment outside the country); -personal income taxes in developing countries should have a 'threshold' well above average income levels; -the most effective way to reduce inequality in many countries seems likely to be through spending programs targeted at the poor. ance with the economic 88 approach to fairness and the juridical 89 approach fairness.
Differences in Economic Perspective to Fairness
Higher Dependency on CIT as Source of Revenue
Developing countries may perceive fair corporate income taxes from an economic perspective as defined by Adam Smith in his Maxim of Equality (subjects of every State should contribute in proportion to the revenue which they enjoy under the protection of the State) differently from developed countries for several reasons. 90 First, the corporate income tax (CIT) as percentage of GDP in developing countries is much higher than in developed countries, to wit 10% of GDP, where it has been a constant 3% of GDP in the period 1980-2016 in developed countries despite a sharp fall in statutory tax rates from on average 50%-25% in this period. Therefore, developing countries may be for instance more sensitive to BEPS and, as the OECD rightly remarks, given 'developing countries' greater reliance on CIT revenues, the impact of BEPS on these countries is particularly damaging'. 91 89. Tax scholars are using the concept of fairness as justice to restrict the behaviour of the taxpayer by claiming the moral duty of the taxpayer to pay their fair share. Some tax scholars have addressed the concept of fairness in respect of the role of the citizen (taxpayer) in a political community. The approach of tax scholars results in fairness between taxpayers who should abstain from engaging in aggressive tax planning. However, one of the drawbacks is that the concept of fairness is used without having a proper definition of what is fairness and how fairness can be achieved. The consequence is that fairness in taxation is a blurred concept that may also, from a juridical perspective Base Erosion and Profit Shifting marks a new era in international tax cooperation; see <www. oecd. org/ ctp/ first -meeting -of -the -new -inclusiveframework -to -tackle -base -erosion -and -profit -shifting -marks -a -new -era -in -international -tax -co -operation. htm>. 'Given developing countries' greater reliance on CIT revenues, the impact of BEPS on these countries is particularly damaging'.
Higher Dependency on Tax Incentives as a Method to Attract Investment
Tax incentives play a more important role in attracting foreign capital than in developed countries. Instead of a race to the bottom in terms of CIT-rates, in developing countries what IMF authors S.M. Ali Abbas and Klemm refer to as partial race to the bottom takes place, where rates have fallen to almost zero due to these tax incentives. 92 Although States intentionally provide these tax incentives, one may wonder whether Adam Smith's Maxim of Equality is upheld by such tax systems. Moreover, in developing countries the widespread exemptions are often provided in non-transparent ways and with a high degree of discretion. 93 Nevertheless, developing countries may perceive their system as being fair, at it is perceived as the only way to be competitive.
Different Views on Level Playing Field for the
Digital and the Traditional Economy Developing countries have other views on what is fair than developed countries. An example is the corporate income tax rates applied to the digital economy referred to by World Bank president Jim Yong Kim. 94 The OECD and EU call for a level playing field for the digital economy and the traditional economy. Developing countries apparently feel it is fair to let the digital sector contribute more than the traditional economy because, perhaps in line with Adam Smith's argument for fairness from an economic perspective, they feel this sector of the economy has a greater ability to pay than the traditional economy, that is, in Adam Smith's perception, 'in proportion to the revenue which they respectively enjoy under the protection of the state'. We could not trace any evidence that this sector indeed has such greater ability to pay, and that this sector is able to receive a larger benefit under the protection of the state than the traditional economy. More research on this issue is needed. Tax Treaty in  line with the new Article 7 OECD. The underlying reason may be fear of loss of revenue as well as fear of complicating the allocation of profits to PEs, if not only internal dealings are part of a transaction with a third party (sales of goods, delivery of services to third party, but all internal dealings including internal loans and internal disposal of know-how) should be rewarded arm's length. In respect of transfer pricing, developing countries stress the importance of simplicity (the so-called sixth method, which is used in a number of developing countries). 95 The problems in the implementation of BEPS Actions related to transfer pricing have been also pointed out by Espinel taking into account the Colombian experience. Even though Colombia as one of the OECD accession countries has adopted the BEPS Action Plan, the implementation of BEPS Transfer Pricing Actions 8-10 does not 'seem practical or achievable in the short term'. Transfer Pricing Legislation was introduced in the 2004 Tax Reform and substantially amended in the 2012 Tax Reform. Therefore, as rightly argued by Espinel, if a 'country has just finished understanding and/or implementing a transfer pricing regime, how can such a country now begin implementing the outcome of the BEPS initiative? What is in it for them?' 96 The answer is adopting the proposed measures will result in more revenue, but the problem will be that the application of transfer pricing rules will result in more disputes not only affecting the multinationals but also countries. Espinel rightly states that 'disputes are now affecting not only MNEs, but also countries themselves, as tax that is not paid in one jurisdiction is paid in the other'. 97 This concern is more important now since the allocation of taxing rights between residence and source has been left outside the scope of BEPS. Developing countries need to have a competitive treaty network if they are to implement all BEPS proposals and at the same time want to be able to attract foreign investment. 98 Furthermore, as rightly stated by Wagenaar, restriction of treaty access for instance by introducing the LOB or PPT clause can give 'rise to both domestic and treaty policy questions for developing countries, which should reconsider the appropriate level of taxation on investors from non-treaty states. In the longer run, these countries should consider obtaining similar benefits for local business by expanding their treaty network'. 99
Different Views on Allocation of Taxation Rights
Developing countries also have different views on the allocation of taxation rights on business profits. The UN for example did not amend its Model
Different Views about Fair Tax Systems and Fair
and Efficient Tax Administrations In response to the recognition that BEPS is a global problem, the African Tax Administration Forum (ATAF) organised a Consultative Conference on New Rules of the Global Tax Agenda in Johannesburg, on 18 and 19 March 2014. In its Discussion Paper entitled 'The Global Tax Agenda and Its Implications for Africa', 100 ATAF stated that 'in developing countries, beyond its fiscal role, the tax system has a more substantive role: it is an important tool for good governance and the basis for the social fiscal contract between governments and its citizens and corporations. Tax revenues are vital to finance their development agenda and the redistribution of incomes, thus contributing the poverty alleviation. In a context where the recent global financial crisis has reduced the importance of official development assistance (ODA) as a reliable source for financing post-2015 Millennium Development Goals (MDGs), developing countries are beginning to realise that the achievement of the MDGs and economic goals (i.e. market reforms, promotion of private sector investment, industrialisation and promotion of regional programmes and development, etc.) will depend heavily on domestic tax revenues. Consequently, creating robust and equitable domestic tax policies and implementing a fair and effective international tax system through international cooperation become primordial.' ATAF is also concerned about a fair tax design and fair tax administrations, as is reflected in a Joint Statement on Cooperation between the African Development Bank and the African Tax Administration Forum: 'Convinced that taxation is essential to sustainable development, and that all sectors of society should work together to promote fair and efficient tax systems and administrations 98. In general, developing countries are depending on withholding taxes on royalties, interest, and technical services whereas in the international tax policy of developed countries these withholding tax rates are low or zero. In some developed countries (e.g. the Netherlands) withholding taxes on royalties, interest, and technical services even do not exist. If there are developing countries with no tax treaty network, and the BEPS proposals were to be universally adopted, 'companies in such countries would most likely fall back on domestic law of the source countries'. In developing countries, withholding tax can be relatively high and without any treaty applicable, international groups may leave to other countries with treaty network that can provide a reduced withholding tax rate or no withholding tax rate. Therefore, Wagenaar argues that developing countries should have a treaty network. Wagenaar (2015), above n. 40, at Section 3.5. 99. Ibid., at Section 4. 100. Discussion Paper available at the website of the African Tax Research Network; see <atrnafrica. org/ atrn/ documents/ download/ 8>.
that will ensure that each country receives the fruits of its own economic achievement and, at the same time, improves its overall governance'. The concerns of ATAF are important since these type of organisations are one of the three pillars 101 of the OECD in translating the BEPS Action Plan into practical support for lower capacity developing countries. ATAF's concerns in the context of 'The Global Tax Agenda and its implications for Africa' show the BEPS Multilateral instrument and the BEPS Inclusive Framework should ensure that each country including developing country benefits from BEPS by raising more revenue, acquiring more technical expertise or by receiving a part of the revenue that the other country has obtained in part due to the efforts of the country.
Differences in Juridical Perspective to Fairness
Equality: Groups of Companies
One of the issues of fairness from a juridical perspective is equality. Developing countries may have different ideas about equality compared to developed countries in respect of the design of CIT law, especially where it concerns groups of companies. Like many other developing countries, Tanzania, for example, abolished the participation exemption in Section 54(2) of the Income Tax Act 2004 as from July 2012, as it was considered not fair that contracts were not respected. Tanzania for the same reason does not have a group treatment regime. 102 Developing countries generally also have other perceptions on the juridical fairness of withholding taxes, not in the least also for the economic reason that withholding taxes are simple and reliable sources of revenue. Often developing countries have high withholding taxes on all three sources of passive income (dividend, interest and royalties). An exception is Colombia, a country that does not levy dividend withholding tax at the time of writing (November 2016). The Colombian government proposed in its 2012 Tax Reform Bill introduction of a 4% tax on dividends. There was opposition from different interest business groups and legislators in the Congress to this proposal. The business associations argued that the dividend withholding tax would unfairly 'constitute double taxation, first on corporations and again 101. According to the OECD these three main pillars are: (1) the direct participation of developing countries and of Regional Tax Organisations in the Committee on Fiscal Affairs of the OECD and all technical working groups; (2) the set-up of Regional Networks of tax policy and administration officials on BEPS in five regions to ensure the participation of countries that are not able to regularly attend the Paris-based meetings; We are not aware of any systematic research on this issue. 108 Nor are we aware of systematic comparative research on the question whether Supreme Courts of developed and developing countries interpret the rules of tax treaty non-discrimination provisions in the same way.
Certainty
Another principle on which developing countries may have other views than developed countries is legal certainty in terms of stability, promulgation, non-retroactivity and clarity of laws. Simple legislation for example is more important, amongst others, due to lack of (sufficiently trained and sufficiently paid) tax administrators and judges and the lack of administrative guidance, rulings, concepts, etc. Examples of rules that are difficult to apply for taxpayers, tax administrators and tax judges in developing countries are the application of transfer pricing provisions, the application of tax provisions such as beneficial ownership to prevent tax treaty abuse, and the exchange of information among tax administrations. The BEPS Project and BEPS Action Plan 'brings more challenges including the development of international standards to address the digital economy, hybrid mismatches, redefinition of the concept of permanent establishment, and introduction of complex tax treaty abuse provision such as limitation on benefits among others'. 109 World Bank president Jim Yong Kim's call for developing countries to strive for more reasonable and predictable tax levels 110 also shows developing countries do not yet have the same perception as developed countries on the relevance of providing legal certainty to taxpayers.
Intermediate Conclusion
Section 3 addressed the question of whether the perception of fairness between developing countries and developed countries is the same or different. The description in Section 3.1 has shown that both the economic and juridical perceptions of fairness differ between these countries. Section 3.1 shows that the differences in perception of economic fairness arise due to the fact that developing countries have a higher dependence on CIT as source of revenue and on tax incentives as method to attract investment. In addition, developing countries and developed countries have different views (i) on level playing for the digital and the traditional economy; (ii) on allocation of taxing rights and (iii) on fair tax systems and fair and efficient tax administrations. These differences are not only due to the BEPS Projects but also due to the economic development of a country. Section 3.2 shows that there are also differences in the juridical perspective to fairness mainly regarding equality and certainty. Developed and developing countries have different views regarding equal treatment to group of companies. They may also have different views on the interpretation of non-discrimination provisions in International Human Right Conventions and tax treaties; and on the importance of the principle of certainty in drafting tax law and instruments to provide legal certainty to taxpayers such as rulings. How to overcome these differences? The following section will provide our recommendations to address the differences in perception.
Recommendations
This section aims to answer the question what, if anything, can be done to achieve fairness for both developed and developing countries? Below we give someby no means exhaustive -recommendations.
Tax Principles, Code of Conduct of Taxation and Broadening of the BEPS-Agenda
In 1998 the OECD formulated the Ottawa principles of taxation, which to a high extent reflect Adam Smith Canons 111 and thus an economic perspective: neutrality, efficiency, certainty and simplicity, flexibility and effectiveness and fairness. The OECD explains the principle of fairness as: 'The potential for tax avoidance and evasion should be minimalised while keeping counter-acting measures proportionate to the risks involved.' 112 These principles reflect an economic approach to fairness. For this, Richard Murphy's Code of Conduct of Taxation would be a good starting point as the fairness principles are reflected in this Code. The Code was developed to favour the interpretation of law according to its purpose and the intention for which it was implemented. This Code has fourteen principles of taxation based on the Universal Declaration of Human Rights. These principles include, among others, the duty of the state to protect its citizens, to provide public goods for its citizens, to refrain from discrimination, etc. 113 ing by the World Bank since this institution has also addressed the importance of giving a voice to developing countries in the setting of international tax standards (Section 2.4.2).
Revenue Sharing
In the words of Rawls, a proper distribution of benefits and burdens of social cooperation includes a fair division of taxation rights between states. 114 The philosophical approach to fairness aims for citizens to contribute to society and for multinationals to refrain from using aggressive tax planning since it will not be fair vis-à-vis local business and it will reduce compliance from local business. Mechanisms of sharing of extra revenue that will be the result of BEPS measures between developing and developed countries should be included in the agenda of the four IOs. In order to address this issue, statistical information on the benefits and costs of BEPS should be collected either by the four IOs or by academic researchers. This still open issue will affect how developing countries perceive the legitimacy of the BEPS proposals. The approach to revenue sharing has been made in the past by one of the authors in respect of exchange of information stating that 'exchange of information may result in more revenue for countries that have the technological and administrative resources to deal with the information exchanged. Developing countries will need an additional motivation to exchange information, and this could be for instance revenue sharing between developed and developing countries.' 115 An empirical study carried out by Paolini et al. states that 'revenue sharing compensates the developing economy for the loss of tax base, the cost of implementing tax auditing and (in case of firm relocation) also for the financial subsidy paid to firms to stay'. 116 Therefore, this study concludes that it is possible for developing countries to voluntarily sign a tax treaty that includes exchange of information, tax audit and revenue sharing. 117 Furthermore, in the field of administrative assistance, as rightly argued by Turina, it is relevant to design an incentive-based approach (i.e. revenue sharing) as a policy tool to ensure ex ante compliance with administrative assistance agreements. 118 114. Rawls, justice provides 'a way of assigning rights and duties in the basic institutions of society and they define the appropriate distribution of the benefits and burdens of social cooperation'. 
Systematic Research on the Ideas of Fairness, Equality and Certainty
As mentioned in Section 3.2, developing countries may have other ideas of equality and certainty than developing countries. IMF argues rightly that research is needed on the issue whether all BEPS recommendations are equally relevant to developing countries. Such research is indispensable for the political perspective of fairness and creating legitimacy. Researchers, governments and international organisation should pay more attention to what is meant with fairness in general and to differences in perception between countries more specific in their discussions on how to prevent tax avoidance and tax evasion. For purposes of the design of a global tax system that is fair and provides both equality and certainty, research and also a political discussion are indispensable on the question of what is 'real economic benefit' (Fair Tax Mark 119 ) or 'the jurisdiction where the true economic activity occurs' (Tax Justice 120 ) or 'the economic activity undertaken in that country' (UN 121 ) or 'the jurisdiction where profits are generated' (EU 122 ) or 'where value is created' (OECD BEPS Action 10 123 ).
Participation on Equal Footing of
Developing Countries These authors furthermore recommend that by using the fairness approach, developed countries should ensure that the needs of developing countries are also nated by large multinational corporations, it is essential to ensure that taxes are paid where the true economic activity occurs. Under current global rules, this is often not the case, and companies are able to shift profits around the globe to places where they will be taxed less. This has a particularly devastating impact on developing countries'. See 17 October 2014; <www. taxjustice. net/ 2014/ 10/ 17/ fair -taxes -key -fairshare/ > (last visited 22 March 2017). 121. The UN, when explaining BEOS Action 13, stated that the information provided in the transfer pricing documentation (profits earned and tax paid, assets owned and number of employees) may be useful for 'tax authorities trying to identify whether an MNE is leaving an amount of income in a jurisdiction that fairly reflects the economic activity undertaken in that country', at 16; see <www. un. org/ esa/ ffd/ tax/ BEPS_ note. pdf> (last visited 22 March 2017). 122. For the EU Commission, companies should pay taxes where profits are generated and this principle has been undermined by aggressive tax planning. For the Commission, 'The majority of businesses do not engage in aggressive tax planning and suffer a competitive disadvantage to those that do. The aggressive behaviour of these companies distorts price signals and allows them to enjoy lower capital costs, disrupting the level playing field in the Single Market. Small and medium sized businesses are particularly affected by this phenomenon'. Communication from the Commission to the European Parliament and the Council. taken into account. IOs including the UN should develop mechanisms to make sure that participation in the inclusive framework of BEPS Associates is truly on equal footing and that the outcome of the negotiations of the BEPS multilateral instrument is transparent by providing information on what was adopted, and whether the needs/voice of developing countries were also taken into account in the final outcome, that is the BEPS multilateral instrument. Therefore, the authors feel that the outcome of these meetings -including the agenda, and the proposals of developed countries, developing countries and IOs -should be made available on the website of the OECD. In order for this framework to be truly inclusive, the agenda should also be inclusive. Therefore, the discussion should be not only on BEPS issues, but also on non-BEPS issues that have been identified as relevant for developing countries. These issues have been identified in Section 2.1 and are, among others, tax incentives, tax treaty cost/benefit analysis, introduction of transfer pricing rules, and the limited administrative capacity of the tax administration. Furthermore, the inclusiveness should also result in more participation of the taxpayer including business association, tax advisers' associations, and taxpayers' associations. 124 Till now the participation has been limited to voluntary participation by these associations in consultations and in some cases position papers regarding the BEPS Actions. 125 Finally, we believe that BRICS can function as a bridge to reduce the different perspectives of developed and developing countries on tax fairness. 126 
Final Remarks
Ostwal raised the question 'who will adopt the OECD's plan against BEPS, after all?' 127 In order to get these plans adopted, it is essential that global fairness will be achieved for both developing and developed countries. International organisations play an essential role in achieving fairness, even if they do not have the same
